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Schenck
CPAs AND SO MUCH MORE.

TRANSMITTAL LETTER

January 8, 2015

Brad Karger, Marathon County Administrator
Marathon County
500 Forest Street

Wausau, WI 54403

Dear Brad:

In accordance with our proposal, we completed a financial and economic study of the Village of
Brokaw, Wisconsin, including identifying options to consider to remedy the financial condition of the
Village. Our engagement was completed with the goal of providing specific recommendations to
improve the financial status of the Village's General Fund, Water Utility and Tax Incremental District
and, to also recommend options for the Village to consider in identifying the best long-term solution for
Village residents and businesses.

As detailed in our proposal, this was a joint effort of Schenck SC, a state-wide CPA firm and Phillips
Borowski SC, a law firm that serves many Wisconsin local governments. Accordingly, our report is
separated into two sections with Schenck SC completing the financial analysis and Phillips Borowski SC
completing the legal analysis.

We sincerely appreciated the opportunity to assist Marathon County and the Village of Brokaw. The
analysis and preparation of this report required numerous interactions with County officials, Village
officials and employees, contracted consultants who have currently provide services to the Village and
employees of various state departments. We received the utmost cooperation fi-om all the individuals we
contacted and want to thank them for their time and assistance.

If you have any additional questions or concerns, please do not hesitate to contact us.

/

Mike Konecny, CPA Andrew Phillips
Shareholder, Schenck SC Principal, Phillips Borowski, SC

2200 Riverside Drive 10140 N. Port Washington Road
Green Bay, WI 54301-1908 Mequon, WI 53092
920-436-7800 262-241-7788

Appleton • Fond du Lac • Green Bay • Manitowoc • Milwaukee • Oshkosh • Sheboygan • Wausau schencksc.com • 800-236-2246
Schenck sc



SCHENCK SC FINANCIAL ANALYSIS



EXECUTIVE SUMMARY

For the years ending December 31, 2011, 2012 and 2013, the Village of Brokaw incurred excess
expenditures in the General Fund and operating losses in the Water Utility. The excess expenditures and
operating losses have continued to contribute to the deterioration of the overall financial condition of the
Village. Also, review of2014 financial results and projection of financial results to subsequent years do
not disclose any substantial change in results from the prior years. Similar excess expenditures of the
General Fund and operating losses of the Water Utility are projected to continue.

The Village financial condition has deteriorated significantly from 2011 to the present due primarily to
the closing of a paper mill. The paper mill was the largest property tax valuation and was also the
largest water customer. Because of the closing of the mill, the non-Tax Incremental District equalized
valuation is currently down almost 40% from 2011 and gallons of water sold are now only 5% of the
volume sold in 2011. The Water Utility and Sewer Utility (accounted for in the General Fund) currently
only serve approximately 70 customers, none of which are using significant volumes of water. In
general, it is very difficult, if not impossible, to support utility operations for such a small number of
customers and water volumes. This is especially true when the utility systems were designed to provide
higher volumes ofwater.

The projection of future operating results combined with the lack of available fund balances and utility
reserves results in the conclusion that it is not possible for the Village to continue operating as a Village
long-term. Increasing local property taxes and water utility customer charges is not a viable option
because they are already some of the highest in the State ofWisconsin. The projected operating deficits
are too large to be financed from increased taxes and revenues from the current residents and businesses.

Our report includes two possible options for the Village of Brokaw to pursue to remedy its current
financial issues. The first option would be to propose a sale and transfer of the Water Utility to the City
of Wausau along with an agreement to eventually consohdate with the City in the future when borders
become contiguous. Because consolidation with Wausau will require annexation of Town property, it is
recommended that the Towns be a party to the agreement to provide for an orderly and systematic
process. The second option would be to dissolve as a Village and transfer all assets and liabilities to the
adjacent Towns ofTexas and Maine. Each of these options is explained in more detail the report.



OBSERVATIONS

As part of our engagement, we analyzed financial infomiation of the Village of Brokaw for the past
three years. Our engagement included all operations of the Village which are summarized in the report
as follows:

General Fund (includes operation of Sewer Utility)
Water Utility
Tax Incremental District

Schedules of "key" financial information and other statistical information is included in the Schedules
section of this document presented on pages 12 to 15.

Our observations fi-om our review of the information is presented below:

General Fund

Deficit Unassigned Fund Balance

The Village General Fund had a deficit balance of $499,044 on December 31, 2013. The deficit is the
result of expenditures exceeding revenues for a number of years. The Village has been able to provide a
positive cash flow for the General Fund by advancing fiinds fi-om the Water Utility and Tax Incremental
District. However, repayment of these advances in the near fixture is unlikely, which has a direct impact
on the financial position of these fiinds.

Sewer Utility

The Village Sewer Utility revenues and expenditures, including debt service, are currently accounted for
in the General Fund. Over the past three years, the Village revenues fi-om sewer service approximate
only aboutone-third of the expenditures, includingdebt service. The balanceof fimds neededto finance
sewer service operations totals approximately $100,000 per year and is currently fimded by the general
property tax levy.

Increase in Village Property Tax Lew and Local Tax Rate

Fromthe 2012budget to the 2015 budget, the Village's localpropertytax levy has increased by $19,375
or 7%. The local levy was $262,149 for 2012 comparedto $281,524 for 2015. Because of a decrease in
the assessed property tax values of the Village, the local property tax rate has increased 127% fi-om the
2012 budgetyear to the 2015 budgetyear. The local property tax rate increased fi-om $10.89 to $24.73
during that time span.

The equalized value (reduced by the Tax Incremental District increment) amounted to $22,763,600 in
2011, compared to $13,910,500 in 2014, a decrease of 39%. The primary reason for the decrease in
property tax valuewas the closingof the papermill. The equalized valueis alsoexpected to decrease by
over $2 million on January 1, 2015 due to a decrease in reported personal property tax values of the
prior paper mill.



Expenditures for Fire Protection

In 2013, the Village incurred expenditures of $74,515 for fire protection, amounting to over $300 per
Village resident. In comparing the per capitaamount of over$300to other Wisconsin municipalities of
similar size, the Village's per capita cost is higher than most of the other communities. Of this amount,
$51,551 was for the capitd and operating costs of the Water Utilityand $22,964 was paid to the Town
ofMaine as a contracted service.

Tax Equivalent from Water Utility

Each year the Village includes in the General Fund budget a revenue fi'om the Water Utility for a tax
equivalent payment. The payment has increased the past few years as the tax rate has increased and in
2013 totaled $113,100. Because of the Water Utility's financial condition, the payment has not been
able to be made. We are informed that the amount has been recorded as a receivable in the General

Fund and a payable in the Water Utility the past few years.

Water Utility

Significant Operating Losses the Past Two Years

The Water Utility has incurred operating losses of $220,074 and $204,661 in 2013 and 2012,
respectively. These losses compare to an operating loss of only $12,958 in 2011. The 2013 and 2012
losses have been incurred primarily due to a decrease in water sales and revenues due to the closing of
the paper mill. Operation and maintenance expenses have continued to remain at approximately the
same level over the past three years. The Water Utility received a non-operating revenue of $170,000
fi-om property tax revenue in 2013 to help finance a portion of the operating loss.

Decrease in Cash Flows

From January 1, 2012 to December 31, 2013, the cash balance of the Water Utility has decreased by
$83,204 from a balance of $90,612 to a balance of $7,408. The decrease is the result of negative cash
flows from operations and debt service and, also, from increasing the amount due from the General
Fund. On December 31, 2013, the General Fund owed the Water Utility $255,026. As discussed
previously, the General Fund is not able to pay the amount due because of the deficit position of their
fimd balance.

Decrease in Water Sales

Water sales have decreased 95% from 2011 to 2013. Sales in 2011 totaled 69.5 million gallons
compared to 3.5 million in 2013. As reported in 2013, the Water Utilityhas 70 customers. Becauseof
the lower volumes of water entering the distribution system, additional water is necessary to flush mains
and prevent freezing. Waterused for thesepurposes is not being sold, but is being purchased or pumped
and significantly increases the operating costs of the Water Utility. As reported in 2013, only 24% of
the water entering the distribution system was sold.



High Current Water Rates

The current water rates for residential residents for are as follows:

Quarterly service charge 45.00
Quarterly public fire protection 22.50
Volume (per 1,000 gallons) 9.40

The above rates calculate to a quarterly water bill of $180 for a resident using 12,000 gallons of water.
From a comparisonwith other small communities, the Village's rates are significantlyhigher. Because
of current operating losses, the Village also has submitted an application to the Public Service
Commission to increase water rates. The Public Service Commission has indicated to the Village that
they will be finalizing the rate case within the next 30 days.

Tax Incremental District

Current Status

The status of funds of the Tax Incremental District disclosed a fund deficit of $2,287,326 on December
31, 2013. To finance the deficit, funds were advanced from the Village's Community Development
Authority (CDA) which issued lease revenue bonds to finance the District projects. Outstanding
advances firom the CDA amounted to $2,638,850 on December 31, 2014. To finance the advances, the
CDA issued revenue bonds in two issues of which $3,090,000 remained outstanding on December 31,
2013.

In November of 2014, the CDA refunded the two prior debt issues and issued $2,775,000 of refunding
revenue bonds. Annual principal and interest on the new debt issue range fi-om $269,219 to $369,000
and are due from 2015 to 2026. Projected tax increments from the District are currently estimated at
$335,069 annually and are expected to be sufficient to finance the debt payments when due.



SUMMARY OF FINANCIAL PROJECTIONS

1. Projected Operating Deficits of the General Fund and Water Utility

We have prepared projections of the General Fund, Water Utility and Tax Incremental District for
the years 2014 through 2018. The projections are based on 2014 actual results through October 31,
2014 and review of previous years' budgets. We prepared two projections scenarios; one with the
current budget status and one with the current budget adjusted for some changes and expense
reductions. The projections are presented in Schedules 5 and 6 on pages 16 and 17.

We estimate that at the current level of local taxes and sewer charges, the Village will continue to
experience excess expenditures or operating deficits in the General Fund. We also project that the
Water Utility will continue to experience operating losses and cash flow deficits. With the recent
refunding and issuing of new debt, the Tax Incremental District is projected to be able to finance the
annual principal and interest on the debt when due.

2. Financing of Utility Operations

As previously stated, the Village's Water Utility water sales have decreased 95% from 2011 to 2013
due to the closing of the paper mill. The current water infrastructure was constructed to provide
water sales at a much higher level than is currently being sold. Because of the capacity of the water
system and the level of operating costs associated with it, the Water Utility is not able to generate
sufficient revenues to support the operations. Normally, increasing rates would be an option, but the
existing water rates are extremelyhigh already.

For at least the past three years, the Sewer Utility operation has been subsidized by a general
property tax levy to support operations. In 2013, approximately $100,000 of tax levy was necessary
to finance all sewer related operating costs and debt service.

Similar to the Water Utility, the SewerUtility is not able to generate sufficient revenues to finance
all costs. The small number of customers without any high wastewater volumes makes it difficult to
cash flow operations. Also, supporting a utility operation with a relatively high General Fund
subsidy places an undue burden on the local property tax levy. With the reduction in the Village's
valuation the past two years, the burden on the individual taxpayers has significantly increased.



RECOMMENDATIONS

1. Options AvaUable to the Village

As detailed in our Observations and Summary of Financial Projections sections of this document, the
Village is experiencing operating and cash flow deficits of its General Fund and Water Utility Fund
and, also, currently has a sizable deficit in the General Fund. Also, projections into the future do not
indicate any substantial changes and currently predict that deficits will continue. The primary reason
for the financial distress of the Village is the continuing operating deficits of the Water and Sewer
Utilities. In addition, the Village local property tax rate and current water rates are at very high
levels when compared to other Wisconsin municipalities.

With only 70 customers, it is evident that the Village does not have sufficient water and sewer
customers to support the utility operations. In addition, because of the significant valuation decrease
from the paper mill closing, any tax levy needed to support the utility operations increases the local
property tax rate to unrealistically high levels. Because of that we do not believe that increasing
utility rates and property taxes to the level necessary to be a feasible option for the Village.
Accordingly, we believe the only two options available to the Village to remedy their financial
situation would be as follows:

• Propose a sale and transfer of the Water Utility to the City of Wausau including
entering into an agreement for potential consolidation with the City ofWausau,

• Dissolve as a Village and transfers all assets and liabilities to the adjacent Towns of
Texas and Maine.

In our opinion, the Village should pursue the sale and transfer ofthe Water Utility as the first option.
Since the Village is currently not able to fully utilize the capacity of the water system, we
recommend the Village begin discussions with the City of Wausau to propose a transfer of
ownership of the utility to the City. It is anticipated that the transfer would be under an agreement
with the City to purchase the water utility plant along with other provisions that would be agreed
upon by both the Village and City. The Village water system is already connected to the City and
most of the water pumped into the distribution system is purchased from the City. Under this
scenario, the Village water customers would become customers of the City ofWausau Water Utility
and be classified as customers outside ofmunicipal boundaries. New rates for the Village customers
would be determined by the Public Service Commission, but are expected to be less than the current
water rates.

We believe this possibility would best serve Village customers by lowering water rates and
eventually providing a more efficient service through increased utilization of the water system
infi-astructure. We also believe that the City of Wausau will benefit fi-om the transfer by creating
additional water storage capacity and the ability to serve present and future water customers of the
City.



We believe the second option of dissolving as a Village would decrease overall costs currently
financed by the General Fund with the transfer of services to the respective Towns. The Towns
would assume providing services to the respective areas of the Village while also increasing the tax
base to generate property taxes to finance the services. We believe this would lower the cost of all
non-utilityexpenses to Village tax payers. Under this scenario, it is expected that the Village utility
customers would continue to receive water and sewer services (presumably through a new created
entity operating as a sanitary district). Without any change in the customer base or water volume, it
would continue to have high water and sewer rates and, also, a fairly large local property tax levy to
support operations and debt service.

We recognize that to implement either of these options will require considerable further discussion
and interaction with other local governments. We believe these discussions should be pursued to
provide for a regional solution to remedy the financial issues of the Village. It is also recognized
that it will take time to fully accomplish either of the options. Accordingly, we have developed
additional recommendations that we believe the Village can begin to implement immediately to
improve the short-term and long-term financial situations. The recommendations are set forth below
as Nos.2 through 5.

2. Develop a Financial Plan to Stabilize Sewer Utilitv Operations

The Village Sewer Utility has not been able to generate sufficient revenues fi"om customers to
support all costs of operations. Our projections also indicate that the significant cash flow operating
deficits will continue into the future.

Accordingly, we recommendthat the Village develop a long-termplan for a solution to eliminate the
Sewer Utility financial operating deficit. Presented below are possibilities for remedies of the
financial issues of the Sewer Utility:

The Sewer Utility currently does not have a sufficient number ofcustomers or volume ofwastewater
to provide sufficient revenues to support all operating and debt service costs of the utility. As
explained previously, the Sewer Utility operations are being subsidized by a General Fund property
tax levy. In addition, we are informed that a portionof the SewerUtilityinfrastructure is old and in
need of replacement.

Since it is unlikely that an increased number of customers will be added in the near fixture, we
recommend that the Village develop a long-term plan for the financial viability of the Sewer Utility.
In our opinion, the plan should include the following:

• Estimate the remaining useful lives of the major components of the Sewer Utility
infi-astructure.

• Estimate the year ofreplacement and cost of the major components.
• Review with the City of Wausau the feasibility of connecting the collection system

to the City of Wausau wastewater collection system. If determined to be feasible,
develop preliminary costs and a possible timetable for completion.



• Determine available assistance ifrom the State of Wisconsin and/or the United States
Department of Agriculture Rural Development in the form of grants or low-interest
rate loans to finance any proposed capital costs.

• Analyze all current operating costs of the Sewer Utility and review for potential cost
savings. Compare potential contracted costs to current operating costs.

• Review for potential rate increases and additional charges for any high strength users,
ifany.

3. Consider Revisions to General Fund Budgets and Review for Possible Cost Reductions

As previously stated the General Fund tax levy has been approximately $280,000 for the 2015 and
2014 budgets. Included in the $280,000 levy is approximately $100,000 applicable to the operation
of the Sewer Utility. The remaining $180,000 is applicable to other General Fund activities of the
Village.

In comparing the $180,000 portion of the tax levy to other similar size villages, the amount levied by
the Village is higher than many other villages. Accordingly, we recorrmiend the Village review in
detail the current General Fund budget for possible cost reductions and consider whether any
revisions to the budget are possible. In our opinion, the following items should be included in any
review:

• Removal of the revenue for "payment in lieu of taxes" from the water utility. It
appears that this amount should be removed from the budget because the revenues of
the water utility are not sufficient to finance any such payment.

• Review amount paid for the contracted fire department. We are informed that the
amount being paid has been increasing over the years reviewed. This is in
comparison to the equalized valuation of the Village which has decreased by 25%
over the past three years.

• Review the possibility of contracting out for additional Villages services. Compare
projected costs and efficiency of contracted services to the cost of services provided
by the Village.

4. Review for Possible Reimbursement to the General Fund from the Tax Incremental District

As part of our review of the Village's financial condition, we reviewed the financial transactions of
the Tax Incremental District (TID). We noticed that the TID has not been reimbursing the General
Fund for costs associated with administration of the TID that have been paid by the General Fund.
Costs that we identified that were paid by the General Fund that potentially could be reimbursed by
the TID include legal, accounting and auditing.

As a result, we recommend the Village review the project plans of the TID and determine if any
other costs included in the project plan have been paid by the General Fund that are TID eligible.
Any costs determined to be TID eligible, including the annual administration costs previously
identified, should be scheduled to be reimbursed to the General Fund.



5. Consider Assistance from Others to Implement Recommendations

Because of the significance of the previous recommendations, we believe it would be beneficial for
the Village to continue to utilize outside consultants to assist in implementing our recommendations.

The consultants could assist in the coordinating the development of long-term solutions for the
Village and the Utilities. Also, the position could assist in negotiating with the City of Wausau and
exploring potential assistance firom federal and state government agencies.

10



REVIEW OF TOWN FINANCIAL STATUS

As part of our financial analyses, we were provided financial statements and reports for the Town of
Maine and the Town of Texas. These two Towns are adjacent to the Village and consisted of the area
that was originally incorporated by the Village of Brokaw. The financial information provided to us
consisted of audited financial statements for the Town of Maine for the year ended December 31, 2013
and a financial statement for the Town ofTexas for the year ended December 31, 2013.

Our analysis was limited to reviewing the financial infonnation provided to gain an understanding of
their current financial condition and the level of services provided. Detailed below is a summary of
information provided by each Town:

Town of Maine for year ended December 31.2013

Total expenditures $ 1,484,540

Fund balance $ 110,082

Percent of fimd balance to expenditures 7%

Outstandinggeneral obligation debt $ 187,064

Equalized value $ 193,159,500

Total property tax rate - all jurisdictions $ 20.45

Town of Texas for year ended December 31.2013

Total expenditures $ 639,277

Fund balance (cash basis) $ 248,945

Percent of fimd balance to expenditures 39%

Outstanding generalobligationdebt $ 48,036

Equalized value $ 111,352,100

Total property tax rate - all jurisdictions $ 18.71

Both Towns provide the typical services of Wisconsin Towns primarily consisting of general
government, public safety and public works. In our opinion, the fimd balance and outstanding debt
levels are reasonable for the size of the Town and are comparable to other towns. Also, the total
property tax rates are in the range ofmany Towns.

11



End of Year Balances (Deficits)

VILLAGE OF BROKAW

General Fund

Selected Financial Infonnatlon for Years 2013, 2012 and 2011

2013 2012 2011

Increase

(Decrease)

2011 to 2013

Schedule 1

% Change

Unassigned fund balance $ (499,044) $ (391,584) $ (372,022) $ (127,022) -34%

Due to TID fund 265,797 234,550 182,789 83,008 45%

Advance due to water utility fund 255,026 201,289 141,798 113,228 80%

Long-term Debt (not including Water Utility) 615,325 720,272 824,210 (208,885) -25%

Revenues

General property taxes 287,375 262,149 245,360 42,015 17%

Tax equivalent from water utility 113,100 99,313 72,850 40,250 55%

State shared revenues 35,161 34,359 28,563 6,598 23%

Sewer use charges 58,780 43,813 65,520 (6,740) -10%

Ail other 53,556 89,802 42,389 11,167 26%

Total Revenues 547,972 529,436 454,682 93,290 21%

Expenditures

General government (1) 230,118 90,807 90,113 140,005 155%

Public safety

Police

Emergency services

1,800

75,234

1,800

74,979

1,800

75,669 (435)

0%

-1%

Transportation 56,553 62,309 66,376 (9,823) -15%

Refuse/recycling 6,703 8,883 9,567 (2,864) -30%

Leisure 3,385 4,570 5,239 (1,854) -35%

Parks 8,305 8,704 9,651 (1.346) -14%

Sewer system 110,326 103,614 119,656 (9,330) -8%

Non-departmental and general 33,711 30,966 29,179 4,532 16%

Capital outlay - 30,128 - -
0%

Debt service (includes approximately $46,500 each year
applicable to sewer system)

Principal (net of refinancing)
Interest

104,947

24,350

103,938

28,300

102,954

32,237

1,993

(7,887)

2%

-24%

Total Expenditures 655,432 548,998 542,441 112,991 21%

Excess of revenues over (under) expenditures $ (107,460) $ (19,562) $ (87,759) $ (19,701) 22%

(1) General government expenditures in 2013 Include one-time additional legal costs of over $100,000 in connection with a lawsuit
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VILLAGE OF BROKAW

Water Utility
Selected Financial Information for Years 2013, 2012 and 2011

2013 2012 2011

Increase

(Decrease)
2011 to 2013

Schedule 2

% Change

End of Year Balances

Cash $ 7,408 $ 26,172 $ 90,612 $ (83,204) -92%

Customer accounts receivable 26,505 23,281 48,218 (21,713) -45%

Current liabilities (53,753) (24,515) (17,815) (35,938) -202%

Current working capital balance (deficit) (19,840) 24,938 121,015 (140,855) -116%

Receivable from general fund 255,026 201,289 182,789 72,237 40%

Bonds payable (248,476) (263,367) (278,065) 29,589 11%

Operating Revenues

Metered sales

Industrial 1,395 11,237 140,506 (139,111) -99%

All other 52,160 47,426 48,336 3,824 8%

Public fire protection 62,035 75,974 91,973 (29,938) -33%

Rent 16,157 15,715 15,203 954 6%

Other - 1,499 21,100 (21,100) -100%

Total Operating Revenues 131,747 151,851 317,118 (185,371) -58%

Operating Expenses

Operation and Maintenance Expenses

Purchased water 36,712 33,190 32,890 3,822 12%

Operation labor 56,288 58,572 52,557 3,731 7%

Power for pumping 11,698 7,199 12,228 (530) -4%

Other operation and maintenance 14,652 41,476 26,691 (12,039) -45%

Customer account expenses 1,856 1,200 1,248 608 49%

Administrative and general 34,935 31,887 48,010 (13,075) -27%

Total Operation and Maintenance Expenses 156,141 173,524 173,624 (17,483) -10%

Depreciation 77,245 77,245 78,005 (760) -1%

Taxes 5,335 6,430 5,597 (262) -5%

Tax equivalent 113,100 99,313 72,850 40,250 55%

Total Operating Expenses 351,821 356,512 330,076 21,745 7%

Operating Income (Loss) (220,074) (204,661) (12,958) (207,116) -1598%

Nonoperating Revenues (Expenses)

Interest income 23 78 207 (184) -89%

Property taxes 170,000 - - 170,000

Contributed capital - - 451,289 (451,289) -100%

Interest on debt (3,344) (3,541) (2.618) (726) 28%

Net Income (Loss) $ (53,395) $ (208,124) $ 435,920 $ (489,315) -112%
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Sources of Funds

Tax inwements

State and federal aids

Loan proceeds

Interest income

Total Sources

Use of Funds

Planning and administration

Project costs

Principal payments

Interest expense (transfer to CDA)

Interest on debt

Total Uses

Excess (Deficit) of Sources

Over Uses

Beginning Fund Balance (Deficit)

Ending Fund Balance (Deficit)

Other Information:

Outstanding Debt of Community

Development Authority

VILLAGE OF BROKAW

Tax Incremental District

Sources, Uses and Status of Funds - 2011 through 2013

Cumulative

through

12/31/13 2013 2012 2011

$ 2,663,070 $ 424,701 $ 352,096 $ 343,985

974,292 - 383 590

5,500,000 - - -

32,032 503 808 2,519

9,169,394 425,204 353,287 347,094

19,747 150 178 150

4,394,336 - - -

5.243,000 - - -

1,110,459 149,516 159,686 170,370

689,178 - - -

11,456,720 149,666 159,864 170,520

(2,287,326) 275,538 193,423 176,573

(2,562,864) (2,756,288) (2,932,861)

$ (2,287.326) $ (2,287,326) $ (2,562,864) $ (2,756,288)

$ 3,090,000 $ 3,315,000 $ 3,520,000

14

Schedule 3

Cumulative

through

12/31/10

1,542,288

973,319

5,500,000

28,202

8,043,809

19,269

4,394,336

5,243,000

630,887

689,178

10,976,670

(2,932,861)



VILLAGE OF BROKAW

Other Statistical Information

1/1/14 1/1/13 1/1/12 1/1/11

General

Total equalized value $ 25,458,100 $ 22,167,300 $ 33,425,100 $ 34,536,900

TID increment value 11,547,600 10,623,700 10,991,000 11,773,300

Equalized value reduced by

TID increment 13,910,500 11,543,600 22,434,100 22,763,600

Budget Year

2015 2014 2013 1 2012

Local tax rate for budget year 24.73/1,000 22.52/1,000 18.29/1,000 10.89/1,000

Village tax levy 281,524 284.384 457,375 262,149

Tax increment levy 436,064 456,838 424,701 352,096

2013 11 2012 11 2011

Water Utility Statistics (gallons in thousands)

Purchased water 13,579 11,875 11,792

Ground water 680 24,700 63,234

Total gallons entering distribution system 14,259 36,575 75,026

Water sold 3,473 29,767 69,517

Gallons used to flush mains 4,400 1,761 1,480

Gallons used to prevent freezing 2,085 1,435 710

Gallons used for other uses 835 365 115

Water losses due to main and service breaks 151 2,100 420

Water losses for unknown reasons 3,315 1,147 2,784

Percentage of water entering system sold 24% 81% 93%

Percent of real and apparent losses 24% 9% 4%

15

Increase

(Decrease)

(225,700)

(8,853,100)

13.84/1,000

19,375

83,968

1,787

(62,554)

(60,767)

(66,044)

2,920

1,375

720

(269)

531

-69%

20%

Schedule 4

% Change

-26%

-2%

-39%

127%

7%

24%

15%

-99%

-81%

-95%

197%

194%

626%

-64%

19%

-74%

469%



Assumptions:
2014 based on review of actual thru 10/31/14;

original budget used plus known variances
2015 and later - added 2% inflation annually on

original 2014 budget; zero capital items of
Water Utility

GENERAL FUND

Revenues

Expenditures

Excess of Revenues Over

(Under) Expenditures

WATER UTILITY

Revenues

Schedule 5

VILLAGE OF BROKAW

Projection of Village Financial Infonnation
Cunrent Status with No Major Changes

Actual

2013

$ 547,972

655,432

(107,460)

301,770

355,165

Projected
2014 2015 1 2016 1 2017 1 2018

$ 518,093 $ 528,455 $ 539,024 $ 549,804 $ 560,800

605,602 617,714 630,068 642,669 655,522

(87,509)

259,551

368,520

(89,259)

123,982

292,434

(91,044)

126,462

298,283

(92,865)

128,991

304,249

(94,722)

131,571

310,334

Net Income (Loss) (53,395) (108,969) (168,452) (171,821) (175,258) (178,763)

Add: Depreciation
Less: Principal of Debt
Less: Capital Items

77,245

(14,891)
77,245

(15,008)
77,245

(15,315)
77,245

(15,517)
77,245

(15,722)
77,245

(15,929)

Net Cash Flows fi'om Operations 8,959 (46,732) (106,522) (110,093) (113,735) (117,447)

INCREMENTAL DISTRICT

Tax Increment Revenue 424,701 456,838 436,064 335,069 335,069 335,069

Debt Service Expenditures 373,807 382,859 269,219 278,250 295,125 286,375

Excess of Revenues Over

(Under) Expenditures $ 50,894 $ 73,979 $ 166,845 $ 56,819 $ 39,944 $ 48,694
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Schedule 6

VILLAGE OF BROKAW

Projection of Village Financial Infomnation
Current Status with Changes

Assumptions:
2014 based on review of actual thru 10/31/14;

original budget used plus known variances
2015 and later - added 2% inflation annually on

original 2014 budget plus tax equivalent removed
from General Fund revenue and Water Utility expense

2015 and later - deducted estimate of $50,000
of decreased expenditures for contracted
services of General Fund; zero capital items of
Water Utility

GENERAL FUND

Actual

2013

Projected
2014 11 2015 1 2016 1 2017 11 2018

Revenues $ 547,972 $ 518,093 $ 459,095 $ 468,277 $ 477,643 $ 487,196

Expenditures 655,432 605,602 566,714 578,048 589,609 601,401

Excess of Revenues Over

(Under) Expenditures (107,460) (87,509) (107,619) (109,771) (111,966) (114,205)

WATER UTILITY

Revenues 301,770 259,551 123,982 126,462 128,991 131,571

Expenses 355,165 368,520 190,434 194,243 198,128 202,091

Net Income (Loss) (53,395) (108,969) (66,452) (67,781) (69,137) (70,520)

Add: Depreciation
Less: Principal of Debt
Less: Capital Items

77,245
(14,891)

77,245
(15,008)

77,245
(15,315)

77,245
(15,517)

77,245
(15,722)

77,245
(15,929)

Net Cash Flows from Operations 8,959 (46,732) (4,522) (6,053) (7,614) (9,204)

TAX INCREMENTAL DISTRICT

Tax Increment Revenue 424,701 456,838 436,064 335,069 335,069 335,069

Debt Service Expenditures 373,807 382,859 269,219 278,250 295,125 286,375

Excess of Revenues Over

(Under) Expenditures $ 50,894 $ 73,979 $ 166,845 $ 56,819 $ 39,944 $ 48,694
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PHILLIPS BOROWSKI SC LEGAL ANALYSIS



I, INTRODUCTION

We have been asked to provide a legal analysis of the options available to the Village of
Brokaw ("Brokaw") and its residents to remedy Brokaw's distressed financial condition.
Brokaw's current financial condition, the causes of the condition and the long-term forecast for
Brokaw's finances are discussed in the report provided by Schenck, S.C. ("Schenck Report"). In
discussing available options, our analysis relies on certain assumptions based upon the material
contained within the Schenck Report and the general understanding that Brokaw's current
financial situation is unsustainable. The reviews and assessments contained within the Schenck

Report form the foundation for the options discussed herein and are incorporated byreference.*

Based upon oxir review of the Schenck Report and applicable law, Brokaw may consider
the following options as it relates to resolving its current financial difficulties. Please note that
there are components associated with the options that may be explored or implemented
independent of other components or even the overall option itself. Moreover, there are many
aspects within the options will need additional research, review and consideration prior to
implementation, particularly as it relates to the proposals herein which require intergovernmental
cooperation among Brokaw, the City of Wausau (Wausau) and the towns of Maine and Texas.
Each municipal entity has its own goveming statutes and concerns. This memo offers no
opinions as to how any of these municipalities should approach a collaborative effort other than
to indicate that cooperative efforts are legally authorized and may be pursued as potential
vehicles for resolving the problems faced by Brokaw.

Finally, it must be noted that no matter which option is implemented, in whole or part, we
recommend that Brokaw enlist professional financial, legal and management assistance to aid in
the evaluation, selection and implementation of these options. The financial, operational and
budgetary issues confi-onting Brokaw are of sufficient complexity and the obligations so
overwhelming that it is our opinion that a village board is ill-equippedon its own to address the
financial condition of Brokaw and oversee analysis and implementation of the option
components without professional assistance.

11. FACTORS CONSIDERED

The Schenck Report concludes that the BrokawWater Utility and Brokaw's provision of
sewer services create a negative cash flow situation for Brokaw that cannot be remedied absent
some sort of divestment or consolidation. Likewise, the budgetary strain caused by the water
utility and sewer services is negatively impacting the provision ofother governmental services to
Brokawresidents includingpublic safety. The same financial strains do not appear to be present

^As with all analyses, if the factors and assumptions associated with a particular option change, the viability of an
option may also change. We do not endorse any of the options presented herein and the analysis is intended to
identify possible legal issues associated with the two options discussed herein. We would need to conduct
additional legal research and analysis before we can offer a legal opinion as to the proper procedure or course of
conduct associated with the particular option. The analysis is not intended to, and shall not, constimte legal advice
to the Village ofBrokaw or any other entity as it relates to the substanceof the analysis.
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as it relates to the Brokaw tax incremental financing district ("TID"), but the TID is not set to
dissolve until 2030. As a result, any option considered must also include consideration of what
happens with the district in the event that Brokaw ceases to exist.

For these reasons, we recommend that a long-term strategy involve consideration of
either merging Brokaw with another municipality or dissolving Brokaw in its entirety. However,
such a strategy will impact Brokaw residents and likely residents of surrounding commimities, so
careful consideration must be given to the ramifications associated with the options.

III. OVERVIEW OF OPTIONS

OPTiON 1: CooperativeAj^eemenl/MteFg^ Agreement withCity

It would appear more efficient for the delivery of services that Brokaw consolidate with
the Wausau. But a long-term consolidation strategy cannot be pursued solely through Brokaw
and Wausau leaders because Wausau and Brokaw are prohibited by law from consolidating in
the absence of contiguous borders. Instead, the strategy must actively involve leadership from
the Towns of Texas and Maine, both of which currently maintain parcels that separate Brokaw
from Wausau and presently prevent consolidation.

The towns have a vested interest in cooperating with Brokaw and Wausau in achieving a
resolution of the financial issues facing Brokaw. This is because under Wis. Stat. § 61.187, if
Brokaw dissolves, all assets and liabilities of Brokaw will become the assets and liabilities of the
towns. The towns, therefore, have an interest in protecting themselves from the very real
possibility that the financial problems facing Brokaw willbecome theirproblems.

For that reason, the towns would appear to benefit from an arrangement whereby Brokaw
and Wausau agree on a long-term strategy ending in complete consolidation of the two
municipalities. The long-term strategy would, by necessity, plan for boundary adjustments that
impact the town parcels that currently separate Brokaw and Wausau until such time as the
mimicipalities share a common border. Once Brokaw andWausau share a common border, they
are statutorily authorized to consolidate and the boundary lines for the participating
municipalities canbe modified to reflectthe consolidation.

Bypursuing consolidation in the context of an overall cooperative plan, Brokaw residents
would be relieved of a significant and ongoing tax burden, the town residents would be relieved
of the prospect of absorbing Brokaw's debt in the event Brokaw were to dissolve and Wausau
would benefit from an enhanced tax base, increased access to properties north of Wausau^ and
existing infrastructure thatmay foster an environment of commercial andresidential growth.

^ We have not reviewed any feasibility studies relating to Wausau's economic interests associated with
consolidation.
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A cooperative plan^ between Brokaw, Maine, Texas and Wausau would contain many
elements including, wiAout limitation, the following:

A. Sale of Water Utility, The Brokaw Water Utility is causing significant strain on
Brokaw's finances. The sale of the Water Utility pursuant to Wis. Stat. § 66.0817
should be pursued in an effort to relieve the financial burden associated with
ongoing operations and, as well, provide relief to Brokaw's general fund. The
sale of the water utility could be pursued separate and distinct jfrom any
cooperative agreement as Wis. Stat. § 66.0817 allows for the sale of a complete
municipal utility plant provided the sale is approved through a referendum
process. However, it is our understanding that the sale proceeds and resulting
ongoing relief fi-om the annual deficit associated with operating the utility will not
necessarily result in Brokaw being financially sustainable. Therefore, the sale of
the utility to Wausau is considered as a component of the overall strategy of
reaching a cooperative agreement that benefits Brokaw as a whole, as well as the
surrounding region. Conversely, if there is another potential purchaser for the
water utility, Brokaw could pursue that sale as well.

B. Covenants Relating to Boundary Adjustments for Properties Currentlv in the
Town ofTexas and the Town of Maine. As noted above, Brokaw and Wausau do
not share a common border, which precludes them fi-om pursuing an annexation,
detachment and consolidation strategy under current law. Several parcels of land
within Texas and Maine currently separate Brokaw and Wausau. A cooperative
plan involving all four municipalities would address the short-term goal of
adjusting the participating municipalities' boundaries, over time, to reach the
long-term goal of eventually consolidating Brokaw and Wausau (once the two
entities share a common border).

C. Appointment of Professional Management. As indicated in the Schenck Report,
Brokaw has a distressed financial outlook and it appears as though significant
operational changes must be made to ensure Brokaw's financial viability over the
short term. In addition, the analysis and implementation of a cooperative
agreement would be complex. The parties to the cooperative agreement,
including Brokaw, would seem to benefit fi-om the appointment of professional
management to oversee Brokaw's evaluation of its options, the operational
changes need to be undertaken by Brokaw and to ensure the faithfiil and complete
implementation of the cooperative agreement.

D. Covenants on public safetv. government services, zoning and land use. The

parties to the cooperative agreement will need to agree on the most efficient
manner by which to provide public safety and other municipal services to Brokaw
residents and, for that matter, residents of Maine and Texas. Moreover, the
parties will likely need to consider covenants within the cooperative agreement

^As indicated below, the cooperative plan would also contain agreements on terms that are typically found in an
agreement authorized by Wis. Stat. § 66.0301.
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relating to land use and zoning (including extra-territorial zoning) during the
transition period prior to consolidation ofBrokaw and Wausau.

E. Tax Incremental Financing District TTID"). Under current law, there is no
mechanism for the transfer of Brokaw's TID to another municipality. Brokaw
recently declared the TID distressed and extended the expiration date of the TID
to 2030, a determination that remains under review with the Department of
Revenue but appears poised for approval. Brokaw also recently refinanced the
debt obligations associated with the TID and, based upon projections provided by
Brokaw's financial advisor in relation to the debt, those obligations are likely to
be fully satisfied in 2026. If the cooperative agreement calls for the consolidation
of Brokaw with Wausau prior to termination of the TID, the parties will need to
determine how to allocate the debt associated with the TID and, as well, whether
there is any benefit to continuing the TID beyond the date that consolidation
occurs.

As indicated below, we believe that the best and most efficient means by which to
achieve the short-term and long-term goals of providing relief to Brokaw residents and ease the
potential for a significant financial burden on surrounding communities is to engage in the
cooperative planning process set forth in Wis. Stat. § 66.0307. We would hope that engaging in
the process results in a comprehensive cooperative plan and intergovernmental agreement
authorized under Wis. Stats. §§ 66.0307 and 66.0301.

OPTION 2| pisrtiMPB ""

If Brokaw continues operations in the current environment, it will lack sufficient
resources to meet its ongoing financial obligations. Pursuant to Wis. Stat. § 61.187, Brokaw has
the authority to dissolve if the electors approve of the dissolution by referendum. If Brokaw
dissolves, the properties in Brokaw revert to the towns (Texas and Maine) fi-om which Brokaw
was created. Brokaw's assets and liabilities would be apportioned between Texas and Maine
according to the valueof the properties reverting to eachof the respective towns. In the eventof
dissolution, the following issues would remain:

A. What Happens to the TID? Given our understanding of the original status of the
properties comprising the TID, the properties within the TID would revert to
Maine in the event Brokaw dissolves. Under current law, it is our understanding
that Maine is not statutorily authorized to maintain a tax incremental financing
district under the circumstances. Moreover, it is our understanding that the loan
covenants associated with the debt obligations relating to the TID do not allow for
the transfer of the debt obligations associated with the TID.'̂ For these reasons,
absent amendments to the statutes to allow Maine to maintain the TID and inherit

the debt associated with the TID, the TID would dissolve upon Brokaw's

^ We have not reviewed all of the documents associated with Brokaw's issuance of bond notes related to the debt
associated with the TID. However, we understand there to be certain covenants within the bond notes related to
transferability ofthe debt.
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dissolution and any debt associated with the TID would become a debt of Brokaw
and, consequently, a debt ofthe towns from which Brokaw was formed.

B. What Happens to the Water Utility? Brokaw maintains a water utility that, as
indicated in the Schenck Report, is not financially sustainable. If Brokaw
dissolves, the towns would receive the assets associated with the utility as well as
the debt. Unless the towns are able to sell the utility or its assets, the towns would
have to either cease the provision of water services to current Brokaw residents
shortly after Brokaw dissolves or create an independent town sanitary district
under Wis. Stat. § 60.71. As discussed below, any newly-formed sanitary district
could provide water and sewer services to Brokaw residents and, potentially,
other residents of the two towns.

C. What Happens with Brokaw's Sewer Services? Brokaw currently provides
wastewater collection and treatment services to Brokaw residents. Similar to the

financial condition of the Brokaw Water Utility, Brokaw's provision of sewer
services occurs at a financial loss. It is our understanding that neither Maine nor
Texas provide sewer-related services to town residents. If Brokaw dissolves and
the property comprising Brokaw reverts to the towns, the towns will likely prefer
to create a town sanitary district that would assume responsibility for wastewater
collection and treatment for the parcels formerly located in Brokaw. In addition
to wastewater collection and treatment services, a joint town sanitary district
could also assume the obligation to provide water treatment and distribution
services to those same residents, as indicated above. In addition, any district
formed for purposes of providing these services could have an expanded service
area to include properties beyond the current borders of Brokaw.

In reviewing the options confronting Brokaw and the impact of the options on the
surrounding region, it is clear that the additional passage of time only serves to worsen an
alreadybleak financial situation for Brokaw. We would encourage Brokaw leaders and leaders
from the surrounding conmiunities to come together quickly to determine the feasibility of a
cooperative plan/agreement and if there is no consensus on building such an agreement, for
Brokawto quicklymove to protect its taxpayers and utility rate payers from additional financial
harm.

IV. ANALYSIS

The issues confronting Brokaw are complex. Our review of options was guided by the
financial review set forth in the Schenck Report and how Brokaw's current and forecasted
financial difSculties could be minimized or resolved. Therefore, we focused on the issues
surroxmding the Brokaw Water Utility, Brokaw's sewer system, the status of Brokaw's tax
incremental financing district, Brokaw's general government and public safety operations and
the need to create long-term stability in the provision of government services to Brokaw
residents. Our analysis follows.
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The issues surrounding the long-term resolution of Brokaw's financial problems and the
concomitant burden those problems potentially create for Texas, Maine, Wausau and the greater
region are complex. Therefore, the form of agreement reached between Brokaw, Maine, Texas
and Wausau must allow for the inclusion of elements, and address issues, that are not otherwise
common to a typical boundary line dispute between municipalities. As indicated below, we
recommend that Brokaw and the surrounding region pursue a cooperative plan pursuant to Wis.
Stat. § 66.0307, which would contain additional covenants between the parties that are
authorized under Wis. Stat. § 66.0301. While other statutes allow municipalities to resolve
boundary line issues, as set forth below, the limitations associated with those statutes do not
afford Brokaw and the surroxmdingregion a complete solution capable of implementation.

The terms of the resulting cooperative plan/intergovernmental agreement authorized
under Wis. Stat. §§ 66.0307 and 66.0301 ("Plan and Agreement") would necessarily address the
following subjects:

(1) Sale of Water Utilitv. As noted in the Schenck Report, the Brokaw Water
Utility has operated, and is likely to continue to operate, at a significant
operational loss. Pursuant to Wis. Stat. § 66.0817, Brokaw is authorized to sell
the complete utility plant. The cooperative agreement must address the sale of the
water utility to Wausau and a commitment fi*om Wausau as to the long-term
strategy for serving the Brokaw community.

(2) Provision of Sewer Services. Like the water utility, Brokaw's provision of
sewer collection and treatment services has created, and will continue to create, a
significant strain on Brokaw's finances. The cooperative agreement must address
how the parties could best utilize Brokaw's existing sewer assets to efficiently
collect and treat waste.

(3) Provision of Other Services. Brokaw is responsible for providing pubHc
safety and general government services to Brokaw residents. Currently, Brokaw
contracts with Maine for fire protection services and does not maintain its own
police force. Other governmental services are provided directly by village
employees. The cooperative agreement must address how Maine, Texas and
Wausau could most efficiently deliver services to the residents ofthe areas subject
to the cooperative plan.

(4) Boundarv Adjustment Agreement. The cooperative agreement should
provide for the orderly transition ofproperties that separate the borders of Brokaw
and Wausau to either Brokaw or Wausau in an effort to reach a common border

such that consolidation can occur. In this context, the parties can agree as to how
and when boundaries will change and, as well, determine the financial terms
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associated therewith to account for any loss of tax revenues to a particular
jurisdiction.^

(5) Tax Incremental Financing District. The TID currently in Brokaw is set to
expire in 2030.^ Pursuant to Wis. Stat. § 66.1105(3), Wausau is authorized to
create a tax incremental financing district similar to how Brokaw created the TID.
However, there is no statutory provision that would allow Wausau to inherit the
TID and maintain the TID as a going concern. As a result, if the property
comprising the TID were to become a part of Wausau, the city would need to
create its own TID territory including those properties. While we have not
researched the viability of Wausau creating a new TID relating to the properties,
there appear to be concerns surrounding the ability of Wausau to meet the criteria
associated with the creation of a new TID for properties that are subject to a pre
existing, and then terminated, TID.

Moreover, it is our understanding that Brokaw's outstanding debt
obligations related to the TID may contain clauses restricting the transfer of debt
associated with the TID to another entity. If the TID terminates upon Brokaw's
consolidation with Wausau, the parties will need to address the impact of the
underlying debt obligations and the ability of Wausau to absorb the debt absent
the existence of the TID.

A potential solution to the particular problems associated with the
continuation of the TID upon consolidation would be to pursue special legislation
authorizingWausau to continue the TID upon consolidation. While any potential
legislation authorizing the continuation would need to be researched in further
detail, the legislation could be patterned after Wis. Stat. § 66.1105(16), which was
created to resolve a unique circumstance relating to the creation of a town TID
when the town is subject to a cooperative plan under Wis. Stat. § 66.0307.

(6) Land Use Decisions. As with any cooperative agreement involving
multiple mvinicipalities, the parties will likely want to agree on a process for the
orderly and consistent application of zoning and land use regulations. If the
ultimate goal of the cooperative agreement is to ensure the successful
consolidation of Brokaw and Wausau, it will be beneficial to the municipalities
and their residents to have consistency in zoning and land use regulations and the
enforcement ofthose regulations.^

^ Section 66.0305, relating to political subdivision revenue sharing, provides a statutory basis for Brokaw, Maine,
Texas and Wausau to allocate revenues in an equitable fashion in support ofany overall cooperative plan.
®It is oiu* understanding, confirmed through conversations with the Department of Revenue, that the TID has been
submitted for distressed status for extending the life of the TID to 2030. The Department of Revenue is reviewing
the material. We are unaware ofany circumstances suggesting that the Department will not approve the extension.
' There are likely many more topics and issues that should be addressed in a cooperative plan between Brokaw,
Maine, Texas and Wausau and the outline of issues set forth herein should not be construed as exclusive. Any
agreementnegotiated should involve the appropriateofficials,engineers, financial officers and coimsel.
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While all of these subject areas are not statutorily-mandated for inclusionin a cooperative
plan entered into under Wis. Stat. § 66.0307, there would appear to be no justification for a
cooperative plan absent agreement on these important issues.^ Ifthe municipalities are unable or
unwilling to address these issues, there is very little that could be achieved by engaging in the
complex cooperative planning process.

A. Legal Authority For Intergovernmental Cooperation on Boundary Matters.

There are three (3) statutes that authorize municipalities to cooperate on issues involving
common boundaries and related matters: Wis. Stat. § 66.0225, Wis. Stat. § 66.0301(6) and Wis.
Stat. § 66.0307. We discuss the elements of each of these statutes below and, as noted, have
concluded that the cooperative plan process set forth in Wis. Stat. § 66.0307, which will include
elements traditionally associated with an intergovernmental agreement under Wis. Stat. §
66.0301, is the best mechanism for achieving the comprehensive goals associated with this
option.

1. Section 66.0307 Cooperative Plan

Section 66.0307, which involves the creation and execution of a long-term cooperative
plan between the participating municipalities, appears to be the most appropriate statute under
which to proceed. Pursuant to this statute, any combination of municipalities may determine the
boundary lines between themselves under a cooperative plan that is approved by the Department
of Administration ("DOA"). Wis. Stat. § 66.0307(2). The cooperative plan can specify that
boundary line changes shall occur during the planning period, may occur during the planning
period, or may not be changed during the planning period. Wis. Stat. § 66.0307(2)(a)-(d).

a. General Requirements of a Cooperative Plan.

The cooperative plan must be made with the general purpose of guiding and
accomplishing a coordinated, adjusted and harmonious development of the territory covered by
the plan which is consistent with the comprehensive plan of each participating municipality,
including a description of exactly how it is consistent with each comprehensive plan. Wis. Stat.
§ 66.0307(3)(b)-(c).

Among other things, the cooperative plan must include (i) the identification of any
boundary change, (ii) any condition that must be met before a boundary change may occur, (iii) a
schedule of the period during which a boundary change shall (or may) occur, (iv) a statement
explaining how the plan meets the requirement that the shape not be the result of arbitrariness
and reflects considerations for compactness of area, (v) a description of services to be provided
to the territory covered by the plan, including an identification of the providers of those services,

®We note as well that we have been retained on this project by Marathon County and do not represent Brokaw,
Maine, Texas or Wausau. It is likely that each of the parties will have different perspectives on the topics to be
included within a Plan and Agreement and have different ideas on how to resolve the issues in the context ofa Plan
and Agreement. Therefore, we encourage all parties to discuss the issues surrounding a Plan and Agreementwith
counsel.
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(vi) a schedule for delivery of services, and (vii) a designation of the municipalities that are
participating in the cooperative plan and that are required to ratify any boundary changes by
enacting an ordinance. Wis. Stat. § 66.0307(3)(d)l.-8.

Additionally, a plan must describe how it is consistent with current state and federal laws,
county shoreland zoning ordinances, municipal regulations and administrative rules. Wis. Stat. §
66.0307(3)(e). It must also specify the duration of the proposed planning period, which may
exceed 10 years with DOA approval. Wis. Stat. § 66.0307(3)(f). Finally, a cooperative plan
may be based on, contain elements of or duplicate any existing plan for the same territory. Wis.
Stat. § 66.0307(3)(h).

b. Steps for Adopting the Plan.

While the steps associated with adopting a cooperative plan may appear burdensome, it
seems particularly well-suited for situations involving multiple municipalities resolving multiple
inter-related issues, such as here. The first step in adopting a cooperative plan requires that each
municipality that intends to participate in the preparation of a cooperative plan must adopt a
resolution authorizing participation in the preparation of the plan. Wis. Stat. § 66.0307(4)(a).
Thereafter, the municipalities must engage in a notice and hearing process designed to solicit
input from state departments, the citizens that would be impacted by the cooperativeplan process
and other impacted government agencies.^

At least 60 days after adoption of the resolution and at least 60 days before submitting a
cooperative plan to the DOA, the municipalities must hold a joint hearing on the proposed plan.
Wis. Stat. § 66.0307(4)(b). Any person may comment on the plan during the hearing and may
submit written comments (before, at, or within 20 days following the hearing). Wis. Stat. §
66.0307(4)(c). All comments must be considered by the participating municipalities. Id}^

After the public hearing and consideration of any comments, the plan participants may
revise the plan in response to the comments and may, by resolution, adopt a final version of the
plan. Wis. Stat. § 66.0307(4)(d)l. If within 30 days after the public hearing a petition opposing
the plan, signedby at least 10%of the votes cast for governor in the last election, is filed with the
clerk of a participatingmunicipality, the final version ofthe plan may be adoptedonly if Va ofthe
municipality's governingbody approvesit. Wis. Stat. § 66.0307(4)(d)2.

An advisory referendum may also be utilized. Within 30 days after adoption of a final
plan (as detailed in the precedingtwo paragraphs), a municipality may adopt a resolution calling
for an advisory referendum on the plan. Wis. Stat. § 66.0307(4)(e)l. However, an advisory
referendum is required if, within 30 days after adoption of the find plan a petition, signed by at
least 10% of the votes cast for governor in the last election, is filed with the clerk. Id. An

' Notice of the resolution must be provided to the DOA, DNR, DATCP, and DOT, the clerks of any public entity
within 5 miles of a participating municipality, the clerk of each county in which a participating municipality is
located, and any affected zoning agency or regional planning commission. Wis. Stat, § 66.0307(4)(a)l.-4.

In addition,a countyzoningagencyor regionalplanningcommission must commentin writingon the plan's
effect on any master plan. Id.
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advisory referendum must then be held between 70 to 100 days after adoption of the resolution
calling for the referendum. Wis. Stat. § 66.0307(4)(e)2.

If no advisory referendum is held, the plan participants may submit the final version of
the plan to the DOA for approval between 60 to 180 days after the public hearing. Wis. Stat. §
66.0307(4)(f). If an advisory referendum is held, each municipality must determine, by
resolution, whether to submit the final version of the plan to DOA. Id. The resolution must be
adopted within 60 days after the last advisory referendum is held. Id.

If any of the plan participants fails or refuses to approve submittal of the cooperativeplan
to the DOA, the plan may not be submitted. Id. Any written conmient received by a
municipality on any version of the cooperative plan must be submitted to the DOA at the time
that the plan is submitted. Id. If the plan is not submitted to and approved by the DOA, it may
not beimplemented, /c?."

Following receipt and review of a proposed plan, the DOA must make a written
determination of whether to approve a cooperative plan within 90 days after receipt. Wis. Stat. §
66.0307(5)(a). The DOA must consider written comments. Id. It may request information
relating to tfie cooperative plan, including any related comprehensive plans. Id. It may seek and
consider comments from any state agency. Id. It must issue its determination of whether to
approve in writing and supported by specific finding. Id.

These findings include, among other things, that a plan is consistent with each
participating municipality's comprehensive plan and with current state laws, that adequate
provision is made for the delivery of necessary municipal services, and that the shape of any
boundary is not the result of arbitrariness and reflects due consideration for compactness of area.
Wis. Stat. § 66.0307(5)(c)l.-6. In addition to written comments, any person may request a
public hearing before ihe DOA on a cooperative plan. Wis. Stat. § 66.0307(5)(b). Such a
request must be in writing and submittedto the DOA within 10 days after the plan is received by
the DOA. Id.

The DOA may return a plan, with comments, if it determines that the plan, if revised,
may constitute a plan that can be approved by the DOA. Wis. Stat. § 66.0307(5)(d). Each
participatingmunicipalitythen has 90 days to revise, adopt, and resubmit. Id.

c. Status of Annexation/Detachment Processes in Context of

Cooperative Plan

Typically, municipal boundaries are modified through either the detachment process set
forth in Wis. Stat. § 66.0227 or the annexation processes set forth in Wis. Stat. §§ 66.0217,

The statute also provides for a mediation procedure in the event a municipality proposed to be a party to a
cooperative plan does not voluntarily agree to the cooperative planning process. That process is contained in Wis.
Stat. § 66.0307(4m)(a).

We also note that the Wisconsin Department of Administration is a helpfiil resource to assist parties in the
negotiation and drafting ofagreements under Wis. Stat. §66.0307.
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66.0219 and 66.0223. Detachment entails a petition process initiated by the property owners
seeking detachment, followed by municipal action approving the change in boundaries.
Annexation may take various forms in terms of the party(ies) that may initiate and the process
for approving, but is available as an option only in situations involving the transfer of
unincorporated (town) territory to an incorporated municipality.

In the context of a cooperative plan, the detachment and annexation processes become
irrelevant provided the plan specifies that all property within Brokaw is subject to the plan and,
as well, the Maine and/or Texas parcels that separate Brokaw and Wausau are subject to the plan.
As noted above, the cooperative plan will provide for the orderly transition ofproperties from the
town(s) to Brokaw and/or Wausau until such time as Brokaw and Wausau share a border, at
which point the municipalities may consolidate.

d. Status of Consolidation Process in Context of Cooperative Plan

The final stage of the long-term strategy associated with a cooperative agreement would
involve consolidation of Brokaw and Wausau. Generally, a town, village or city may be
consolidated with a contiguous town, village or city. Wausau and Brokaw are currently not
contiguous and, therefore, the cooperative plan should provide for consolidation once Wausau
and Brokaw share a border.

Under the statute relating specifically to municipal consolidation, and without regard to
the statute governing cooperative plans, municipalities consolidate by adopting ordinances,
passed by a 2/3 vote of all the members of each board or council, fixing the terms of the
consolidation and ratified by the electors at a referendum in each municipality. Wis. Stat. §
66.0229(1). If the majority of the votes cast in each municipality are for consolidation, the
ordinances shall take effect and have the force of a contract. Id. Consolidation does not affect
the preexistingrights or liabilities ofany municipality. Id.

A consolidation ordinance proposing the consoHdation of a town and a city or village
shall, within 10 days after its adoption and prior to its submission to the voters for ratification at
a referendum, be submitted to the circuit court and the Wisconsin Department of Administration
for a determinationofwhether the proposed consolidation is in the public interest. Id.

It is anticipated that the entire process for consolidating Brokaw and Wausau would be
accomplished under the Plan and Agreement. Thereappears to be no statutory barrierto making
consolidation of Brokaw and Wausau automatic once they share a common border. However, it
is unclear as to whether the formal consolidation process contained within Wis. Stat. § 66.0229
must still be followed even if a cooperative plan under Wis. Stat. § 66.0307 provides for
consolidation upon the satisfaction of certain prerequisites. Moreover, depending upon the
negotiations between the parties, there may be merit to pursuing a large scale detachment or
annexation strategy that would eventually result in Brokaw's dissolution. In that instance, it is
presumed thatonlythe small portion of Brokaw remaining following implementation of the large
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scale detachment or annexation strategy would revert to the town or towns from which Brokaw
was formed.*^

e. Benefits of Proceeding with a Cooperative Plan.

Section 66.0307(6) provides that the parties to a cooperative plan may agree to
maintenance of existing boundaries, boundary changes, schedule for the boxmdary changes, plan
for delivery of services and schedule for those services. Moreover, Wis. Stat. § 66.0307(6)
provides that "provisions in [an approved cooperative plan] to maintain existing boundaries, the
boundary changes in the plan, the schedule for those changes, the plan for delivery of services
and the schedule for those services are binding on the parties to the plan and have the force and
effect of a contract."

This statutory procedure appears well suited for achieving ultimate consolidation of
Wausau and Brokaw. The statutory provisions in Wis. Stat. § 66.0307(6) appear, on their face,
as a means of bypassing any requirement that Wausau annex the towns in order to consolidate
with Brokaw. Moreover, a cooperative agreement under Wis. Stat. § 66.0307(6) constitutes an
enforceable contract between the parties. Therefore, if the parties are able to achieve a written
agreement to cooperate along the lines outline above, the parties are legally obligated to perform
and technically cannot change directions because ofa political power shift or a desire to abandon
the ultimate consolidation ofBrokaw and Wausau.

The comprehensive nature of the statute, together with our review of similar cooperative
plans involving other Wisconsin municipalities, leads to our recommendationof the cooperative
plan process as the preferred option for Brokaw to pursue. There are elements associated with
the overall strategy for resolving the issues confronting Brokaw that fall outside the traditional
boundary line dispute resolution mechanisms found in other statutes. As noted below,
combining the cooperative plan with an intergovernmental agreement to form the Plan and
Agreement provides certainty to the future of all impacted mxmicipalities including Brokaw,
Maine, Texas and Wausau.

2. Section 66.0225 Boundary Line Resolution Process

Section 66.0225 relates to the modification of boundary lines between municipalities in
settlement of a contested bovindary action. The statute provides that any two municipalities
whose boundaries are immediately adjacent at any point and who are parties to an action,
proceeding, or appeal in court for the purpose of testing the validity of an annexation may enter
into a written stipulation, compromising and settling the litigation and determining the portion of
the common boundary line between the municipalities that is the subject of the annexation. Wis.
Stat. § 66.0225(2). The court may then enter a final judgment incorporating the provisions of the
stipulation and fixing the common boundary lines between the mimicipalities involved. Id.

We recommend thorough research and analysis of the consolidation, annexation and detachment options in the
context ofa cooperative plan.
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A stipulation changing boundaries of municipalities must be approved by the governing
body of each municipality. The filing and appeal procedures contained within Wis. Stat.
66.0217(9) and (11) related to annexations instituted by electors and property owners apply to
the change in boundaries. Id. Further, a change ofmunicipal boundaries under the section is still
subject to a referendum of the electors residing within the territory whose jurisdiction is subject
to change under the stipulation, if within 30 days after the publication of the stipulation to
change boundaries, a petition for a referendum signed by at least 20% of the electors residing
within the territory is filed with clerk. Id. If the referendum election fails, all proceedings under
the section are void. Id.

The procedures contained in Wis. Stat. § 66.0225 are inapplicable unless the parties to
the statutory stipulation contemplated thereunder are "parties to an action, proceeding, or appeal
in court for the purpose of testing the validity of an annexation." Wis. Stat. § 66.0225(2).
Therefore, to implement this option would require Brokaw to engage in a two-part strategy in
order to establish a common border with Wausau, which would then authorize consolidation of
Brokaw and Wausau. First, Brokaw would need to annex property from Maine and Texas
pursuant to the procedures set forth in Wis. Stat. §§ 66.0217 or 66.0219, which would require
either a referendum related to the annexations or annexations to be instituted by the property
owners. Thereafter, there must be some sort of dispute related to the annexations that leads to a
court proceeding. None of these required elements are currently present and it would take a
significant amount of time for Brokaw to reach the point where the statute provides an
opportunity for a stipulated boundary line adjustment.

Utilization of the boundary line dispute resolution process in Wis. Stat. § 66.0225 would
require Brokaw and several other parties to "manufacture" a series of disputes related to what
could be considered stipulated annexations. Moreover, implementation of the strategy would
rely upon the full cooperationofall parties for an extendedperiod of time. In short, the statute is
ill-suited for purposes ofresolvingBrokaw's current issues.

3. Section 66.0301(6) Intergovernmentai Agreement

Section 66.0301(6) authorizes two municipalities to agree to the boundary lines between
the municipalities. The statute provides that any two municipalities whose boundaries are
immediately adjacent at any point may enter into a written agreement determining all or a
portion of the common boundary line between the municipalities. Wis. Stat. § 66.0301(6)(a).
The maximum term of an agreement addressing boundaries is 10 years. Wis. Stat. §
66.0301 (6)(b). However, before such an agreement may take effect, it must be approved by the
governing body of each municipality by the adoption of a resolution. Wis. Stat. §
66.0301 (6)(c)l. Before each municip^ity may adopt a resolution, each must hold a public
hearing on the agreement or both municipalities must hold a joint public hearing on the
agreement. Id. Noticemust be given out 20 days before the public hearing. Id.

An agreement relating to boundaries is further subject to a referendum of the electors
residing within the territory. Wis. Stat. § 66.0301(6)(c)2. A referendum must be held if, within
30 days after the publication of the agreement, a petition for referendum signed by at least 20%
of the electors residing within the territory is filed with the clerk of each municipality that is a
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party to the agreement. Id. If the agreement is approved by referendum, it may take effect. Id.
If the agreement is not approved in the referendum, it may not take effect. Id.

Section 66.0301(6) is more appropriately suited to resolving a boundary line dispute
between two entities rather than a large-scale strategy such as that contemplated here. The
maximum term of any agreement entered into under Wis. Stat. § 66.0301(6) is ten (10) years.
Given the complexity of the issues surrounding an agreement between Brokaw, Maine, Texas
and Wausau, coupled with the need for a permanent solution to Brokaw's issues, the process
under Wis. Stat. § 66.0301(6) is not well- suited for the current situation.

B. Combination of Cooperative Plan with Intergovernmental Agreement

As noted above, many of the elements set forth above associated with the overall strategy
for coordination between Brokaw, Maine, Texas and Wausau, resulting in the consolidation of
Wausau and Brokaw, are more commonly considered topics that extend beyond the standard
topics included in a cooperative plan under Wis. Stat. § 66.0307.^"* Instead, the topics would
typically be considered for inclusion in an intergovernmental agreement under Wis. Stat. §
66.0301(2), which provides (in relevant part):

66.0301 Intergovernmental cooperation.

***

(2) ... in addition to the provisions of any other statutes
specifically authorizing cooperation between municipalities, unless
those statutes specifically exclude action under this section, any
municipality may contract with other municipalities and with
federally recognized Indian tribes and bands in this state, for the
receipt or furnishing of services or the joint exercise of any power
or duty required or authorized by law. If municipal or tribd parties
to a contract have varying powers or duties under the law, each
may act under the contract to the extent of its lawful powers and
duties. A contract under this subsection may bind the contracting
parties for the length of time specified in the contract. This section
shall be interpreted liberally in favor ofcooperative action between
municipalities and between municipalities and Indian tribes and
bands in this state.

Like Wis. Stat. § 66.0307(6), an agreement under Wis. Stat. § 66.0301(2) is enforced as a
contract between the parties. As a result, these statutes, Wis. Stat. §§ 66.0301 and 66.0307,
together provide a foundation upon which Brokaw, Maine, Texas and Wausau could build a

Discussions with representatives of DOA confirmed that elements not meeting the definition of statutorily-
required elements in a Wis. Stat § 66.0307 cooperative plan are nonetheless able to be included in the plan.
Moreover, review of cooperative plans involving other Wisconsin municipalities revealed inclusion of additional
elements. Nonetheless, we recommend reference to Wis. Stat. § 66.0301 in the creation of the cooperative plan to
avoid doubt as to the legal basis for inclusion ofany topics that are not explicitly referenced in Wis. Stat. § 66.0307.
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long-term contractual relationship. As noted above, there are many topics that will likely need to
be included in the Plan and Agreement, but it should, at the least, address: (1) sale of the
Brokaw Water Utility; (2) provision of sewer services to Brokaw residents; (3) provision ofother
governmental and public safety services; (4) resolution of issues surrounding the Brokaw TID;
(5) boundary adjustment between the municipalities; and (6) future land use and zoning issues.

A second option would be for Brokaw to pursue statutory dissolution. While there is a
statute that governs the dissolution process, the statute leaves many unanswered questions as to
the process and its ramifications.

A, The Pissolution Process Under Wis. Stat S 61.187

Whenever a petition is signed by at least 1/3 as many electors of any village as voted for
village officers at the next preceding election for village officers in that village and is presented
to the village board, seeking dissolution of the village, the village board must submit to the
electors of the village the question of whether or not the village shall be dissolved. Wis. Stat. §
61.187(1). If 2/3 of the bdlots cast at the election are in favor of dissolution, after six months
from the date of the election, the village shall cease to be a village. Wis. Stat. §61.187(2)(a).

Upon dissolution, the territory reverts to and becomes a part of the town or towns from
which it was taken or in which it is then located. Wis. Stat. § 61.187(2)(c). The assets and
liabilities of the village also become the assets and liabilities of the town or towns to which the
village territory reverts. Id.

It is our understanding that Brokaw was originally a part of the Town of Texas and
incorporated as such. Thereafter, following a series of annexations or detachments, Brokaw
grew by obtaining property that was formerly located in the Town of Maine. The Town of
Maine and the Town of Texas continue to exist. Therefore, in the event that Brokaw is
dissolved, the properties in Brokaw would revert back to Maine and Texas according to the
boundaries that were established between the two towns prior to the time that Brokaw was
incorporated.'̂

Once the properties have been appropriately divided between Maine and Texas, the
towns would apportion the assets and liabilities of Brokaw consistent with Wis. Stat. §
66.0235(2)(a), which provides:

Except as otherwise provided in this section or in s. 60.79(2)(c)'̂
when territory is transferred, in any manner provided by law, from

We have not researched or reviewed property records to determine what properties in Brokaw would revert to
Maine and Texas. Moreover, we are not aware, and have not researched, whether the boundaries ofMaine or Texas
have changedsince the time that Brokawincorporated to determine if there will be any disputeas to what properties
appropriately belongin each townin the eventof Brokaw's dissolution.

This section relates to disposition of the assets ofa town sanitary district and is inapplicable here.
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one local governmental unit to another, there shall be assigned to
the latter local governmental unit such proportion of the assets and
liabilities of the first local governmental unit as the assessed
valuation of all taxable property in the territory transferred bears to
the assessed valuation of all the taxable property of the entire local
governmental unit from which the territory is taken according to
the last assessment roll of the local governmental unit. The clerk of
a local governmental unit to which territory is transferred, within
30 days of the effective date of the transfer, shall certify to the
clerk of the local governmental unit from which territory was
transferred and to the clerk of the school district in which the

territory is located a metes and bounds description of the land area
involved. Upon receipt of the description the clerk of the local
governmental unit from which the territory was transferred shall
certify to the department of revenue and to the clerk of the school
district in which the territory is located the latest assessed value of
the real and personal property located within the transferred
territory, and shall make any further reports as needed by the
department of revenue in the performance of duties required by
law.

Accordingly, Maine and Texas would divide Brokaw's assets and Habilities in proportion
to the assessed value ofthe property that reverts to each town as a result of Brokaw's dissolution.
However, the statute does not address peculiar issues that confront Brokaw, Maine and Texas
that would impact the division of assets and liabilities upon dissolution of Brokaw. Specifically,
the statute contains no guidance on what would happen to the TID upon Brokaw's dissolution,
nor is there any guidance as to how the Brokaw Water Utility's assets and liabilities are
divided.''

1. Status of the Water Utility

The Brokaw Water Utility is not an entity separate and distinct from Brokaw. While
there are likely procedural matters to be addressed, inrelation to the Public Service Commission
and otherwise, in the context of Brokaw's dissolution and its impact on the Brokaw Water
Utility, the utility would be dissolvedupon Brokaw's dissolution.

By inheriting Brokaw's assets and Habilities, Maine and Texas would inherit the assets of
a water utility that would be equipped to serve only a portion of each of the two towns. The
towns would be faced with the prospect of either creating a sanitary district, likely a joint
sanitary district, pursuant to Wis. Stat. § 60.71(1) or transitioning Brokaw residents to a private

There are no published cases that discuss application ofWis. Stat. § 61.187,
We have not reviewed applicable law relating to dissolution of a municipal public utility upon dissolution of the

underlying municipaUty.
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water system. In either event, there is no statutory guidance as to the preferred option or
procedure for the Brokaw Water Utility upon Brokaw's dissolution.

2. Status of the Sewer System

Similar to the water utility, the sewer system serving Brokaw does maintain an existence
separate and distinct from Brokaw. As a result, upon Brokaw's dissolution, the assets and
liabilities associated with the sewer system would revert to Maine and Texas. Again, Maine and
Texas would inherit a system that serves only a portion of each of the two towns. The options
available to the towns in such a situation parallel the options presented by inheritance of the
water utility. Li simple terms, the towns could continue operation of the sewer system through a
sanitary district orthey could transition Brokaw residents to aprivate system.^®

3. Status of the Tax Incremental Financing District

It is our understanding that Brokaw has created a community development authority
known as the Village of Brokaw Community Development Authority ("Brokaw CDA") pursuant
to Wis. Stat. § 66.1335. It is our further understanding that the Brokaw CDA has created
accounts required under law to fund the development obligations incurred in relation to the
District and further issued debt in order to pay for the obligations. '̂ We have not reviewed the
debt instruments associated with either the original financing or the recent refinancing.

It appears that all of the real property currently within the Brokaw TID would revert to
Maine in the event of Brokaw's dissolution. While we have not researched the impact of Wis.
Stat. § 60.85 (statute governing town authority to create a tax incremental financing district) and
Maine's ability to create a tax incremental financing district relating to the properties currently in
the Brokaw TID in great detail, there appear to be significant barriers to Maine maintaining the
TID status for those properties. Moreover, there is no provision in statute that would allow
Maine to inherit the Brokaw TID. While we have not researched the question in detail, there is
significant concern surroxmding the ability of Maine to create a TID, relating both to the
fundamental authority of a Wisconsin town to create a TID and, in addition, questions
surrounding a municipality's ability to create a new TID comprised of properties that were
formerly part of a terminated TID from anothermunicipality where the development associated
with the TID is completed.

We found no statute that compels Maine and Texas to create a sanitary district. However, we note that all water
utilities are regulated by the Public Service Commission, which may have regulations related to how the Brokaw
ratepayers are treated in the eventof Brokaw's dissolution. Exploration of those issues is beyond the scope of our
review.

See fii. 19 above.

See Wis. Stat. § 66.1105 relating to the fund requirementsand procedure for issuing debt obligations in relation to
the debt associated with a TID. For purposesofour analysis,we assume that Brokaw and the Brokaw CDA created
the TID, funded the accoimts and issued debt in compliance with Wis. Stat. § 66.1105 and applicable law.
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While there is no statute that addresses the peculiar situation of what happens to a TID in
the event of dissolution of the underlying village, it appears likely, confirmed through
conversations with the Department of Revenue that the Brokaw TID would terminate upon
Brokaw's dissolution. Termination of the TID does not relieve the Brokaw CDA or Brokaw

from the obligations related to the debt associated with the TID in the event that the debt
instruments provide for the Brokaw CDA and Brokaw to guaranty the obligations. While we
have not reviewed the bond documents related to the debt, it is our understanding that the
Brokaw CDA and Brokaw made certain representations and agreed to certain covenants relating
to the debt associated with the TID. It is likely that the representations and covenants contained
within the debt instruments would continue even in the event the TID is terminated. As a result,
the debt associated with the TID is likely to continue as a debt of the Brokaw CDA and Brokaw,
which would then require assumption from either Maine or Texas pursuant to Wis. Stat. §
61.187.

B. Orderly Resolution of Brokaw Liabilities

It is common for entities in financial distress to seek protection from creditors by filing
for relief under the Federal Bankruptcy Code. Bankruptcies of municipal entities are governed
by Chapter 9 of the Federal Bankruptcy Code. In this case, there is no provision in Wisconsin
law that allows a Wisconsin municipality, such as Brokaw, to file for protection under Chapter 9
of the Federal Bankruptcy Code.^^ As a result, Brokaw is unable to provide for the resolution of
any issues associated with its debts and creditors in the context ofa bankruptcyproceeding.

Nonetheless, as indicated above, application of the village dissolution mechanism set
forth in Wis. Stat. § 61.187 leaves the questions surrounding the status of the Brokaw Water
Utility, the sewer utility and the TID xmanswered. Given the lack of definitive statutory
guidance, it may be appropriate for Brokaw to seek a judicial declaration as to its rights and
responsibilities in the event of dissolution pursuant to Wis. Stat. § 806.04, which provides (in
relevant part):

Any person^^ interested under a deed, will, written contract or
other writings constituting a contract, or whose rights, status or
other legal relations are affected by a statute, municipal ordinance,
contract or franchise, may have determined any question of
construction or validity arising under the instrument, statute,
ordinance, contract or franchise and obtain a declaration of rights,
status or other legal relations thereunder.

^ Chapter 9 of the Bankraptcy Code is a special section relating to the bankruptcy of municipal entities. The
Bankruptcy Code specifically provides that "a municipality must be specifically authorized, in its capacity as a
municipality or by name, to be a debtor under chapter9 by state law, or by a governmental officer or organization
empowered by state law to authorize suchentity to be a debtorundersuch chapter." 11 U.S.C. § 109(c)(2).
^ Section 990.01(26) defines "person" to include "bodies politic or corporate."
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Under this section, Brokaw could obtain a judicial declaration as to how its limited assets
should be utilized to pay outstanding obligations and, as well, how any remaining unsatisfied
liabilities should beapportioned among Maine and jQxas?^

Moreover, it may be appropriate for Brokaw to petition the court, in the context of the
declaratory relief claim, for the appointment of a receiver to administer Brokaw's affairs while
the lawsuit is pending. Section 813.06 recognizes that a receiver may be appointed to administer
the property and affairs ofa party to a lawsuit in the following circumstances:

(1) On the application of either party, when the applying party
establishes an apparent right to or interest in property which is the
subject of the action and which is in the possession of an adverse
party, and the property or its rents and profits are in danger of
being lost or materially impaired.

***

(4) When a corporation has been dissolved or is insolvent or in
imminent danger of insolvency, or has forfeited its corporate
rights.

(5) In accordance with the practice which obtained when the code
of 1856 took effect except as otherwise provided in this chapter.

If appointed by a court, the receiver "is an officer of court, whose business it is to
administer his trust impartially for the benefit of all concerned." Bartelt v. Smith, 145 Wis. 31,
129 N.W. 782, 784 (1911). In other words, a receiver appointed to administer the dissolutionof
Brokaw would be empowered by the court, with court oversight, to exercise control over all
affairs relating to the disposition ofBrokaw's assets and liabilities.

Additional research and review of Wis. Stat. §§ 806.04 and 813.06 should be conducted
relating to the ability of Brokaw to seek declaratory relief and petition for the appointment of a
receiver prior to auAorizing such an action. Our review of these statutes has been limited and
we have not reached any definitive conclusion as to the viability ofany such claim.

There are additional elements necessary to maintain a claim imder Wis. Stat. § 806.04 including, without
limitation, the requirement that Brokaw be involved in a justiciable controversy that is ripe for judicial resolution.
Olson V. Town ofCottage Grove, 309 Wis.2d 365, 749 N.W.2d 211 (2008).These elements are not discussed here,
but it appears that Brokaw's position in the context of dissolution would likely be sufficiently adverse to the
interests ofMaine, Texas and the Brokaw CDA bondholders such that the elements can be met.
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